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Disclaimers

am not an expert
am not a lawyer

am speaking in a personal
capacity as an activist

This presentation focuses on
Europe and on the UK in particular

Nothing in this presentation
constitutes financial advice!




Why pensions investments matter

"With more than US$ 46 trillion in assets worldwide,
pension funds are among the largest institutional

investors in fossil fuels."
(Greenpeace, 13/07/2024)

"Palestine Solidarity Campaign has released updated
research revealing that Local Government Pension
Scheme funds ... invest over £12 billion in companies
enabling Israel’'s genocide, military occupation and
apartheid against Palestinians.”

(Palestine Solidarity Campaign, Feb 2025)



Why pensions investments matter

"Canada's pension plan invested $416 million in Musk's

deepfake porn-generating AI"
(National Observer (Canada), 20/01/2026)

"The South African Government Employees Pension Fund
(GEPF) 1s invested 1n a Congolese palm o1l business linked

to past human rights abuses and land expropriation.."
(Sunday Times, 06/04/2021

"Revealed: cancer scientists' pensions invested in tobacco.
Pension fund for academics funded by Cancer Research UK

invested £211m in British American Tobacco last year."
(The Guardian, 30/05/2016)



But it's our money!

Whether you are in a Defined Benefit (DB) or Defined
Contribution (DC) scheme, your pension contributions
will almost certainly be invested on your behalf by the
pension scheme.

Pension funds have a fiduciary duty to invest our
deferred wages in a responsible manner.

What does fiduciary duty mean?

The legal picture is unclear. Campaigners argue that
the law needs clarifying.



Fiduciary Duty: a not-so-brief history
1985: Cowan vs. Scargill, High Court

2011 FairPensions report "The Enlightened Fiduciary"
2012 FairPensions follow-up report "The Enlightened
Shareholder: Clarifying investors’ fiduciary duties"

2013-14: Law Commission Consultation on Fiduciary
Duties of Investment Intermediaries

2017: Law Commission Report on Fiduciary Duty

2017-2019: Palestine Solidarity Campaign vs. UK
Government - Local Government Pensions Scheme

2025: Pension Schemes Bill - ShareAction's fiduciary duty
amendment



Fiduciary Duty: a brief history
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A mineworkers’ pension fund, with assets of over
£3,000 million and very wide powers of investment,
was managed by a committee of ten trustees, of whom
five were appointed by the National Coal Board (NCB)
and five, including the defendant (Scargill), by the
National Union of Mineworkers (NUM).



Cowan v Scargill, 1985

In 1982, when a revised plan was considered, the five
union trustees, on the basis of union policy determined
at its annual conference, refused to accept the revised
plan, unless it was amended so that there would be no
Increase In overseas investment, overseas investment
already made would be withdrawn at an opportune
time, and there would be no investment in energies
competing with coal.

The NCB trustees applied to the court for directions as
to whether it was appropriate to take ethical
considerations into account when selecting
iInvestments.



Cowan v Scargill, 1985

The High Court held that the NUM trustees
committed a breach of trust in refusing to concur in
adopting the revised plan for investment due to
taking 1nto account ethical considerations.



Cowan v Scargill, 1985

The judgment:

“In considering what investments to make trustees must put
on one side their own personal interests and views. Trustees
may have strongly held social or political views. They may
be firmly opposed to any investment in South Africa or other
countries, or they may object to any form of investment in
companies concerned with alcohol, tobacco, armaments or
many other things. In the conduct of their own affairs, of
course, they are free to abstain from making any such
investments. Yet under a trust, 1f investments of this type
would be more beneficial to the beneficiaries than other
investments, the trustees must not refrain from making the
investments by reason of the views that they hold.”



Cowan v Scargill, 1985

“Trustees may even have to act dishonourably (though not
illegally) 1f the mnterests of their beneficiaries require it.”

“Powers must be exercised fairly and honestly for the
purposes for which they are given and not so as to
accomplish any ulterior purpose, whether for the benefit of
the trustees or otherwise.”
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Responsible or Ethical?

The case of Cowan vs. Scargill 1985 is still cited by pension
fund boards in the UK as an excuse for not investing or
divesting on ethical grounds. They may even claim that it
would be illegal to do so. The Universities Superannuation
Scheme (USS) is a case in point: they have long argued that
they can only practice Responsible Investment, involving
engagement with the companies they invest in, as opposed
to Ethical Investment which would involve selective
divestment or exclusion on ethical grounds.



Stranded assets?

Some campaigners have tried to get around this by
arguing that unethical investments are often also bad
investments financially, so there is no contradiction.
Investments that are bad for the planet are also bad for
pensioners.

In particular, environmental campaigners have argued
that when fossil fuels get left in the ground as a result of
climate treaties and legislation, investments in these
fuels will be come "stranded assets" and worthless.

This argument may work for fossil fuels, but sadly it is
not plausible in the case of other unethical investments,
especially weapons.



Cowan v Scargill, 1985

However:

“Thirdly, by way of caveat I should say that I am not asserting
that the benefit of the beneficiaries which a trustee must make
his paramount concern inevitably and solely means their
financial benefit, even if the only object of the trust is to
provide financial benefits.”

“Powers must be exercised fairly and honestly for the
purposes for which they are given and not so as to accomplish
any ulterior purpose, whether for the benefit of the trustees or
otherwise.”

https://lawprof.co/trust/duties-and-powers-of-trustees-cases/cowan-v-
scargill-1985-ch-270/



Are ESG considerations incompatible
with fiduciary duty?

E = Environmental
S = Social
G = Governance



Are ESG considerations incompatible
with fiduciary duty?

The campaigning charity FairPensions (now ShareAction)
produced a report in 2012 titled "The Enlightened
Shareholder: Clarifying investors’ fiduciary duties”.

"Fiduciary duty is routinely equated with a single, overriding
‘duty to maximise returns.” This can be traced to a particular
reading of Cowan v Scarqill.

"[the prevalling interpretation of this principle] assumes that
fiduciaries are absolutely barred from considering factors other
than financial return, even if financial interests are given clear
priority. This is a misreading of Cowan v Scargill, which
explicitly confirms that“benefit’ is a word with a very wide
meaning.” (p.6)



Short-termism ...

FairPensions argued that the misinterpretation of Fiduciary
Duty:

Led to an over-emphasis on short-term returns at the
expense of longer-term performance of investments

Encouraged a "lemming" mentality among investors who
were afraid to act differently from the herd: "This may make
trustees fearful of departing from established investment
orthodoxy and make the industry as a whole slow to
evolve."

Was holding back efforts to promote more longtermist,
responsible behaviour at company level, contradicting
Section 172 of the Companies Act 2006.



... and short-sightedness

Furthermore it:

« Treated "risks and opportunities which do not have a
demonstrable and immediate financial impact” as
outside the scope of fiduciary duty.

« Ignored the impact of investments on beneficiaries’
broader quality of life - for example, the implications of
extreme weather caused by irreversible climate
change.

FairPensions proposed new legislation to clarify the law
concerning Fiduciary Duty.



Law Commission

In 2013 the Law Commission, a non-political body that
recommends legal reform where needed, issued a
Consultation on Fiduciary Duties of Investment
Intermediaries, along with some clarification of the existing
law.

ShareAction issued a detailed response to this.

In 2016, the Minister for Civil Society, Rob Wilson MP, asked
the Law Commission to look at how far pension funds may or
should consider issues of social impact when making
Investment decisions.

In 2017 the Law Commission issued its report, clarifying that
there are no legal or regulatory barriers to pension schemes
making socially responsible investments.



Law Commission

Law commissioner Stephen Lewis said: “Defined
contribution pension schemes will be investing billions of
pounds over the next decade, and it's only right that they
seek to get the best returns for their clients.”

However, it was possible to ‘do well and do good’ at the
same time, he said, adding that large amounts had been
invested in Australia and other countries in infrastructure,
which had benefited savers and society.

“In the UK there seem to be some misconceptions as to
whether this is allowed for these pension schemes,” he
said. “We're clear, legally, there’s nothing to stop them
doing the same.”



Law Commission
Guidance 2014

In general, non-financial factors may be taken into
account if two tests are met:

(1) trustees should have good reason to think that
scheme members would share the concern; and

(2) the decision should not involve a risk of significant
financial detriment to the fund.



Law Commission

Guidance 2014
Is survey evidence required?

Not necessarily. In some cases trustees may be able to make
assumptions: an example might be activities which contravene
international conventions, such as manufacturing cluster
bombs. The fact that these are banned by the Convention on
Cluster Munitions, ratified by the UK, may give trustees reason
to think that most people would consider them to be wrong.
When coupled with letters from members agreeing, and no
letters disagreeing, trustees would have good reason to think
that they were acting on members’ concerns rather than their
own.

In other cases, it may be necessary to consult members more
formally.



Problem solved?

Er, no.

In 2016 the Department for Communities and Local
Government issued guidance which prohibited Local
Government Pension Schemes (LGPS) from disinvesting
against foreign nations and UK defence industries. This
Included a prohibition against disinvestment in
companies on the basis that they trade in products
produced in the occupied Palestinian territories, for
example, even if this was the will of the LGPS members.



Palestine Solidarity Campaign vs.
UK Government

June 2017: PSC brought a Judicial Review challenge which
resulted in the Administrative Court ruling that the decision to
prohibit LGPS funds from this kind of disinvestment was
unlawful.

May 2018: The Court of Appeal then overturned the
Administrative Court’s decision.

November 2018: PSC was granted permission to appeal this
judgement at the Supreme Court.

April 2020: PSC won its appeal in the Supreme Court.
The UK Government announced its intention to change the
law, but ran out of time and dropped the proposal.



Palestine Solidarity Campaign vs.
UK Government

Feb 2025: new research by PSC from Fol requests showed
LGPS funds were still investing over £12 billion in companies
enabling Israel’s genocide, military occupation and apartheid
against Palestinians.

Aug 2025: PSC sent a legal notice to administering authorities
outlining that local councils administering a Pension Fund must
take steps to divest from companies enabling or profiting from
Israel’s crimes, such as arms companies supplying Israel with
weapons and military technology, and companies involved in the
financing and construction of Israel’s illegal settlements on
stolen Palestinian land. They must also put in place policies to
ensure no future investments can be made in these companies.



Pension Schemes Bill 2025

The Bill has passed its 2nd reading in the House of Lords
and is now in the Lords Committee stage.

A key controversy is the government's plan to introduce
powers to "mandate” pension schemes to invest in the UK.
This raises the question of whether this is consistent with
fiduciary duty!

ShareAction's fiduciary duty amendment has been tabled by
Liam Byrne MP.

"Many letters were sent to the Pensions Minister, Torsten
Bell, to raise awareness of our amendment and the need for
fiduciary duty clarification. "



ESG factors: international guidelines

 Paris Climate Agreement 2015 (COP21)

« Kunming-Montreal Global Biodiversity
Framework 2024

« OECD Guidelines for Multinational Enterprises
on Responsible Business Conduct 2025

* United Nations Guiding Principles for Business
and Human Rights (UNGP’s)

« United Nations Global Compact (UNGC)

* Principles for Responsible Investment (PRI)



The anti-ESG backlash

* Pension schemes and asset managers de-aligning
themselves from the Paris objectives under pressure from
Trump & co.

¢.g. BlackRock withdrew from the Net Zero Asset
Managers (NZAM) initiative in January 2025.

* Anti-BDS legislation in various states in the USA

* Shareholder rights generally under attack - move towards
online-only AGMs.



Impact Investing

Sir Ronnie Cohen, "architect of impact investing"
https://impact-investor.com/sir-ronnie-cohen-architect-of-impact-
investing-on-rebuilding-capitalism/?



Sir Ronnie Cohen

Came to London as refugee from Egypt at age 11

Built a career spanning venture capital as well as
philanthropy and social innovation.

Co-founded Bridges Fund Management and Social Finance,
and later went on to establish Better Society Capital.
Chaired the 2013-14 G8 Social Impact Investment
Taskforce,

"Played a pivotal role 1in a range of landmark initiatives,
including the launch of the world’s first social impact bond
and the development of outcomes-based contracts."

Source: https://impact-investor.com/sir-ronnie-cohen-architect-of-impact-
investing-on-rebuilding-capitalism/?



Impact Investing

ABP press release:

"Noordzeker, an 1nitiative
of pension fund ABP,
pension invester APG and
windpark developer SSE
Renewables, can build a
new windpark in the North
Sea'

Duurzaamheid

ABP gaat met Noordzeker
natuurinclusief windpark op de
Noordzee bouwen

11-06-2024

Noordzeker, een initiatief van
pensioenfonds ABP, pensioenbelegger APG
en windparkontwikkelaar SSE Renewables,
mag op de Noordzee een nieuw windpark
bouwen.

Lees het persbericht >




Impact Investing

Duurzaamheid

ABP belegt in duurzaam beheerd
bosgebied

02-10-2025

ABP koopt een duurzaam bosgebied aan. Lees ons persbericht.

Lees het volledige persbericht >

ABP press release:

"ABP 1s purchasing a sustainable woodland area".



ESG-washing?

4BDSZ ok

zoeker

boycot, desinvesteren, sancties

HOME NIEUWS BDS OVER ONS CAMPAGNES TOELICHTING DOE MEE

5 juni 2025

ABP invests in building affordable homes
in the Netherlands ... and in demolishing
homes in Palestine.



In a press release on 19th May, pension fund ABP proudly announced that it is co-operating with
CBRE Investment Management to build “sustainable and affordable” homes for rent. Over the
coming 5 years, they will jointly invest €1 billion in over 3,000 energy-efficient homes, the first of
which will be built in Utrecht.

All very good news for renters in Dutch cities such as Utrecht, of course, where there is a desperate
housing crisis. But not as desperate as in Palestine, where the occupying Israeli regime is busily
demolishing homes throughout the West Bank and of course in Gaza. The company most
notorious for profiting from the demolition of Palestinian homes is Caterpillar with its reinforced
D9 bulldozer. And it just so happens that ABP almost doubled its investment in Caterpillar last
year, from € 242 min at the end of June 2024 to € 463 min at the end of December.




What to look for in a pension scheme

(1)

Find out how your pension scheme invests in:

» shares ("equities")
e government bonds
e corporate bonds

* Infrastructure etc.

Find out which companies the scheme has
"engaged" with on ESG issues

(this info should be available on its website)



USS equity holdings

Search our public equity holdings list

This is a full list of our global direct listed equity investments as at 31 December 2025.

Search our top 100 equities list

Take a look at our biggest direct listed equity investments as at 31 December 2025. You'll be able to see
the company's position in the top 100 and their market value in £million.

Search

a Clear search
Rank Issuer Market Value
1 MICROSOFT CORP 681.00

TAIWAN SEMICONDUCTOR
. MANUFACTURING CO LTD 594.00

3 NVIDIA CORP 520.00



What to look for in a company

ESG policy: often revealed in the board's response to
shareholder resolutions rather than proposals by the Board
itself.

¢.g. transparency about climate goals: do they have a
climate transition plan? (Follow This has a track record of
submitting shareholder resolutions to fossil fuel companies)
Policy for human rights: consistent with international
guidelines? Listed in the UN database or reports of
companies in breach of international law?

Governance: composition of the board? Gender and ethnic
inclusivity? Conflicts of interest?



Voting

Investors - including Pension funds - can vote on a number
of 1ssues.

* (re)appointment of a Board member

* (re)appointment of the Chair

* (re)appointment of the Auditors

* approving the annual report

* proposals concerning capital allocation

* remuneration policy

* - and potentially in some countries, the company's
sustainability statement.



How to achieve change

Voting can be part of escalating the pressure on a company
through engagement.

Investors can vote against the appointment of individual
board members, and/or the remuneration policy, if for
example there 1s no credible climate plan in place.

The pension fund should have a timescale for expecting a
company to clean up its act. The "nuclear option" is then
divestment.



Voting Guidance

"Pensions UK said it has strengthened expectations in
its revised Stewardship and voting Guidelines 2026, with
greater emphasis on areas including capital issuance,
nature and biodiversity, and cyber risk governance.

"The guide is designed to help pension fund trustees,
Investment managers and other institutional investors
decide how to exercise their vote at Annual General
Meetings (AGMs)."

https://www.ipe.com/news/pensions-uk-revises-voting-guidelines-to-
strengthen-expectations/10134255.article?



What to look for in a pension fund

(1)

Find out how your pension scheme votes at shareholders'
meetings on:

* the annual report

* the remuneration report

* the election of the Board
 the appointment of auditors



What to look for in a pension fund

(111

Find out who represents the scheme's members on:

* the Board
* the negotiating/advisory/consultative committee

Consider standing for election!



KEY REFERENCES

"Fiduciary duty: Is it time for legislation?" Pensions Expert, 18th June 2025
https://www.pensions-expert.com/law-and-regulation/fiduciary-duty-is-it-
time-for-legislation/69491 .article?

Fairpensions report 2012, ""The Enlightened Shareholder: Clarifying investors’

fiduciary duties".
https://www.accaglobal.com/content/dam/acca/global/PFD-
memberscpd/AFF/Fair-pensions-enlightened.pdf

Law Commission report 2017
https://lawcom.gov.uk/project/pension-funds-and-social-investment/

Pension Schemes Bill 2025
https://bills.parliament.uk/bills/3982



Sources on companies complicit in Israeli
occupation and genocide

UN Human Rights Council database, with updates:
https://www.ohchr.org/en/hr-bodies/hrc/regular-
sessions/session3 1/database-hrc3136

UN HRC: from Economy of Occupation to Economy of Genocide (Albanese)
https://www.un.org/unispal/document/a-hrc-59-23-from-economy-of-
occupation-to-economy-of-genocide-report-special-rapporteur-francesca-
albanese-palestine-2025/

Don't Buy Into Occupation:
https://dontbuyintooccupation.org

WhoProfits database of complicit companies:
https://www.whoprofits.org/companies/all



Relevant organisations & resources

Divest USS:
https://divestuss.org/

Follow This (Amsterdam-based "activist shareholder" organisation
experienced in submitting shareholder resolutions on climate change)
https://follow-this.org/

Palestine Solidarity Campaign
https://palestinecampaign.org/

ShareAction
https://shareaction.org/

Investment and Pensions Europe - often covers ESG issues:
https://www.ipe.com
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